not know exactly what Egnor was doing and did not see the hammer
in Egnor's hand and did not know what had transpired until he
was later advised that Egnor had been at the face of the No. 4
entry in ordsr to-assist the inspector in the measurement.
Sparks also testified that Jake Henry was a continuous-miner
helper on the day shift and it is claimed that Henry was in the
crosscut when the inspector made his 22-foot measurement and
that Henry observed Egnor reach" through the hole in the end of
the crosscut.  Sparks did not see Egnor walk past him in the
No. 4 entry and only observed him, he says, after he was already
situated at the hole on the left side of the No. 4 entry,
Sparks accounted for his failure to see Egnor walk past him by
stating that he has to move back and forth in the entry in his
process of cleaning with the scoop,  Egnor testified on rebuttal
that no one was in the No. 4 entry when he went there to assist
the inspector and that he would have remembered it if anyone
had been running a,.scoop because he would have had to have
flagged down the scoop operator in order to go past him*

11.  Jim Kiser is the manager of Westmoreland's health and
safety program and he, among other duties, conducts accident in-
vestigations of all serious violations which are alleged by any
of MSHA's inspectors.  Kiser considered the withdrawal order
here issued to be a serious one because it was written under the
unwarrantable-failure provisions of the Act and is, therefore,
considered to be more serious than an ordinary citation might
be. His investigation of the matter took a couple of weeks to
complete and resulted in a conclusion by Kiser that Westmore-
land's personnel were not at fault in the occurrence and conse-
quently did not recommend that any of the people involved be
disciplined, although it is Westmoreland's practice to disci-
pline people who do violate the mandatory safety standards if
the investigation shows that violations occurred.

Counsel for the Secretary and Westmoreland made concluding
arguments and they both stressed the fact that there are cred-
ibility problems involved in the testimony.

The Secretary's counsel emphasized the fact that the in-
spector has no particular reason to cite a violation he has not
actually seen, that the chairman of the safety committee has no
reason to be biased against the company for which he works, and
that their testimony should be given greater weight than that of
Westmoreland's witnesses who were obviously aware of the fact
that they might receive some discipline if they were considered
to be at fault in the issuance of Order No. 2037676.

Westmoreland's counsel stressed the fact that Watts is an
individual who has an excellent reputation in the company and
the fact that the section foreman has not previously known him
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